
POLICY ANALYSIS SERIES

ISSUES RELATED TO WELSCH V NOOT /NO. 1

TAXONOMY OF ISSUES SURROUNDINGIMPLEMENTATION
OF THE WELSCH V. NOOT CONSENT DECREE

Braddock (1980) has observed that the implementationof a court decree is
an “expensive,complex, and slow process” because court mandates do not neces-
sarilymesh with an existing system. Usually the human services system has an
extremely large number of actors, several differentdecision points, and an in-
herent inertia to avoid change. The complex task of “intermeshing”the WelSCh
v. Noot decree with the existing Minnesota systen will require an understand-
ing of the issues involved in deinstitutionalizationand the process by which
needed system changes can be effectivelyaccomplished.

The purpose of this paper is to outline the planning issues and problems
related to decree implementation,and to clarify where responsibilitylies for
specificmandated activities. Four major areas of activity in the implementa-
tion process will be discussed: (1) deinstitutionalization planning on feder-
al, state and county governmentallevels, (2) finalizingreinstitutionalization,
(3) administration,licensing,monitoring,and regulation,and (4) planning on
the individuallevel.

Within each of these areas, several important issues are raised that merit
extensivediscussionand action. For example, deinstitutionalizationplanning
on various governmentallevels raises questions regarding the need for inter-
agency coordinationon each level and between levels of government as well as
with non-governmentalagencies. In financing there are many facets to the
questions of how to match fiscal incentiveswith the policy goals and intent
of the Decree, and how to overcome the institutionalbias of governmentalfund-
ing. Ensuring adequate funding bases for a range of alternativeresidential,
support services, and day programs requires a coordinatedeffort by a range of
policymakersand service providers. In establishingand enforcingguidelines
for controllingthe quantity and quality of care, such issues as duplication
of regulationand monitoring activities,the locationand array of services,
and future growth of the system must be addressed. Finally, on the individual
level, issues to be dealt with include assessment,program planning, treatment,
and discharge planning.

I. PLANNING FOR REINSTITUTIONALIZATIONBY GOVERNMENTLEVEL

A. FEDERAL Directivesand Responsibilities

1. Recent executive,congressional,and judicial messages about dein-
stitutionalization:
a. Executive: ExecutiveOrder 11776, issued by Richard Nixon in

1974, reaffirmedthe 1971 nationalgoal of returning one-third
of 200,000 institutionalizedmentally retarded residents to
communitysettings.
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b. Congressional: P.L. 94-103, the DevelopmentalDisabilities
Assistanceand Bill of Rights Act, was passed by Congress in
1975 and amended in 1978 (P.L. 95-602).

c. Judicial: The At)ril,1981 Supreme Court decision in the
Haldermanv. PennhurstState Hospital case held that the 1975
D. D. Act did not secure a constitutionalright to appropriate
habilitationfor mentally retardedpeople or require the states
to provide such habilitationas a conditionto receivingfed-
eral funds. This decision was narrowly based on statutory in-
terpretation. The Third Circuit Court of Appeals is consider-
ing remainingstatutoryand constitutionalissues in the case,
and the Supreme Court is scheduledto hear the Romeo v. Young-
berg case, which will be a constitutionaltest of the right to
habilitationin the least restrictiveenvironment in Fall 1981.

2. Fiscal incentivesand mechanisms for implementingreinstitutional-
ization currentlyfavor institutionalcare over canmunitycare
alternatives.
a. Will increasedmoney from the federalgovernment for community

alternativesprovide an incentivefor out of home placement
thus working at cross purposes to depopulatinginstitutions?

b. What is the effect on deinstitutionalizationof substantial
changes in federal social policy, includingblock grant funding,
reductionsin spending,and changes in eligibilityin federal
programs s as Medicaid and Title XX? -

(1) DevelopmentalDisabilitiesand VocationalRehabilitation
have been reauthorizedas categoricalprogramswithout
cuts in authorizationlevels.

(2) The federal share of Medicaid funding will be reduced by
3-4.5% in 1982-84. A specialwaiver provision in the cur-
rent bill will allow states to place non-medicalservices
(exceptroom and board costs) under Medicaid for high
risk persons to prevent institutionalization.

(3) Title XX current fundingwill be reduced by 17.2% to
:;i:i:;l];o~9jJ1982, $2.45 billion in 1983, and $2.5

This reductionwill particularlyaffect
day programsin”Minnesota.

3. There is a lack of interagencycoordinationat the federal level
resultingin piecemealapproachesto conmunity-basedprograms.
The GAO reported in 1977 that there were “135 programs administered
by 11 major departmentsat the federal level” concernedwith dein-
stitutionalization. Will this fragmentedapproach continue?

B. STATE Agency Responsibilities

1 Departmentof Public Welfare current responsibilitiesinclude plan-
ning, coordinating,setting policies and standards,licensing,moni-
toring, funding,developmentof administrativerules, providing
technicalassistance,and providingdirect services through nine -

institutionsand two state-operatednursing homes. The consent
decree further specifiesthe followingresponsibilitiesin order
to implementthe decree:
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a.

b.

;:
e.
f.
9.

Training of state hospital staff with specific topics mentioned
in the decree;
Consultationservices to communityproviders;
Monitoringof assessmentand discharge planning;
Technical assistanceto counties and facility developers;
Licensure of DACS and communityresidentialfacilities;
Planning,development,and support of necessary legislation;
Determinationof the future role of state hospitals including-—
a phase out schedule for use of buildingsas well as an employee
protectionplan includingretraining. T c r o
state hospitals should focus on outreachwork, respite care,
crisis intervention,and other activities.

2. Departmentof Education is currentlycharged with providing a free,
appropriateeducation for handicappedchildren in the least restric-
tive environmentconsistentwith state and federal regulations.
The Welsch decree implies:
a. Maintain and provide accurate counts of handicappedchildren and

youth by disability and by age. This data will be u for plan-
ning purposes in determiningdemand for adult services.

b. Provide technical assistanceto local districts on how to serve
severely/profoundlyretarded,multiply handicappedchildren.

c. Preventingadmissionsof children to state institutionsimplies
school districts should assume prevention/intervention strategies.

3. Departmentof Economic Security - Division of VocationalRehabilita-
tion--responsibilitiesinclude employment/independentliving training,
shelteredworkshop training,and client evaluation/caseplanning.
a. The court decree specificallymentions 300 additionalsheltered

workshop slots, but there is some concern for the allocationof
those slots given the current waiting lists.

b. There is a need for an unduplicatedcount of people who need
shelteredworkshop placements.

4. Departmentof Health - handles several functions includingfacility
licensure,quality assurance reviews, complaint handling,medicaid
c e ra c eo n
a. There is no mention of the Health Department in the consent

decree, although there is an implicationof increasedworkload
for each of these areas.

5. State Planning Agency has two units that are directly concernedwith
deinstitutionalizationactivities.

a. The Health Planning Unit provides direction and technical assist-
ance to the Health Systems Agencies which perform 1122 reviews.
The Health Planning Unit is currentlydrafting IFC-MR guidelines
for facilitiesserving developmentallydisabled people.

b. The DevelopmentalDisabilitiesUnit is responsiblefor planning,
coordinationand evaluationof services for developmentallydis-
abled people through intergovernmentaland interagencyactivities.
The regional coordinatorsassist counties and HSAS with planning
activitiesrelated to communityprogram development. Finally,
there is a n for ongoing assessmentof individualneeds and
services in cooperationwith several existing data banks.
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c. Neither unit is specificallymentioned in the consent decree,
but will be working togetherwith the Human ResourcesUnit to
staff the Governor’sTask F o I mof the decree.

C S I N TC oa C o

1. Never before has there been a need for written interagencyagree-
ments which clarify responsibilitiesduring a period of declining
resources. In particular,there must be greater clarityof roles
and responsibilitieswhen children and youth are moved through the
system of services (e.g., placementof individualsin residential
treatmentfacilities)which cuts across responsibilitiesof the
State Departmentof Education,the State Departmentof Public Wel-
fare, the Departmentof Corrections,as well as in the areas of
assessmentand diagnosis (Departmentof Public Welfare, Department
of Health, and State Departmentof Education).

2 I addition to interagencyagreements,there is a need for “policy
linkages”that combine the statutoryand regulatoryfunctionswith
policy intent. For example, there are several conflictingstatutes
and regulationsrelated to the size of ccmmunityresidentialfacili-
ties and little effort to coordinatethese guidelineswith the policy
of deinstitutionalizationand concomitantprinciplesof normalization,
least restrictiveenvironments,and developmentalmodels. -

D. COUNTY Responsibilitiesare defined in DPW Rule 185, Request Bulletin
81-53W MinnesotaStatutes,and the Consent Decree:

1. Securing appropriateresidentialplacementsfor the residentswho
will be moving from state hospitals. (ConsentDecree)

2. Case management services includingcase finding, diagnosis,assess-
ment of need, developmentof individualservice plans, arrangement
and provisionof services needed, evaluationof individualservice
plans, and submissionof annual report on wards. (DPW Rule 185,
Consent Decree)

3. Planning,includingdevelopmentand submissionof CSSA plan bienni-
ally, that includes:
a. ensuring opportunityfor involvementof local social service

agency,developmentaldisabilities,state hospitals,service
providers,and advocates;

b. taking initiativein planning and developmentof services not
available;

c. identificationof servicesavailable inside and outside geogra-
phic area for its mentally retarded population;

d. identificationof priority need of services not available cur-
rently;

e. provisionand arrangementfor serviceswithin CSSA grant;
f. submissionof a letter of recormnendationregardingnew or chang- ~

ing services. (DPW Rule 185)
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4.

5.

6.

7.

8.

Evaluationof the county socia’
measurable program objectives.
ness of CSSA program. (MS 256

Payment for services and audit
administrativecosts. (DPW Ru”
MS 256 E.09)

services program on the basis of
Submit annual report on effective-
E.11)

trail regardingprogram costs and
e 185, MS 252.21, MS 245.61, and

Resource developmentand provisionof services includingcanmunity
residentialfacilities,developmentalachievement,transportation,
mental health, and other services. (DPW Rule 185)

County planning requirementsas related to Request Bulletin 81-53.
(RequestBulletin 81-53)

Crossover patterns of utilizationfrom one county to another for
services:

possibilityor need to charge for case management fees;
:: concentrationof services in metropolitanarea;
c. possible opportunitiesfor two or more counties to plan inter-

county arrangementsfor serving special populations.(DPW Rule
185)

E. Interplayof OTHER GOVERNMENTAGENCIES includingthe Governor’sOffice
leadershipefforts and the legislativeappropriationscommittee. There
is a need for a state plan to address and coordinateexecutive
activities.

F. Interplayof ADVOCACY GROUPS, PLAINTIFFS,A P O in
the legislativeprocess.

I F ID E I N S

A. Funding base for state hospitals.

B. Funding base for connnunitybased residentialfacilities.

c Funding base for day program services--education,developmentalachieve-
ment, work activity,and shelteredworkshops.

D. Funding base for support services.

E. Fiscal incentivesmust match the policy goals and intent of the Welsch
v. Noot consent decree.

F. Cost models and projectionsincluding:

1. Calculatingthe impact of Reagan’s budget proposals on state and
counties;

2. Calculatingthe double funding bulge of two service systems (conmun-
ity and institutions) during the period of implementation(1981-87);

3. Calculatingcost function analysis to determine the multiple factors
affectingvariations in per diems.
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-
G. Can the current system of funding be refashionedto allow money to fol-

low the individual? I an individualizedassessment-prescription-voucher
method is used, what preparatorysteps must be taken to effectivelyim-
plement this approach?

I A D M IL IR EA M OI

A Duplicationof regulationsand monitoring activitiesregarding ICF/MR
facilitiesfrom several different agencies includingDPW, Departmentof
Health, etc.

1. There is a need for some effort to eliminateduplicationand moni-
toring of the number of reviews performed by separate agencies.

2. Licensersand monitors must be adequate in numbers, training, and
have sufficientsupervisionto assure that quality exists in both
state hospitalsand corrununityservices.

B. A full and adequate array of servicesmust be available in the ccmmunity
including: transportation,health, leisure/recreation,education,pre-
vention/intervention,day programs,vocationaltraining,employment,
respite care, advocacy and others.

c Guidelinesshould focus on size, locat
dential facilitiesto prevent tendency
concentrationof services.

D. What is the future of system growth in
in a small number of residentialfacil”

on, and concentrationof resi-
toward either isolationor over- ?

Minnesota, and is there a danger
ty operatorsmonopolizingservices?

E. Strategiesfor minimizing communityresistanceincludingchanges in pub-
lic attitudes,special covenants,property value studies, and Supreme
Court testing of the current zoning law.

F. Will minimum standardsor certificationof training of direct care staff
in conrnunitybased programs be required in the future? If so, what im-
pact will these standardshave on per diems, beginning salary levels,
and turnover?

G. There is a need to examine both rate setting and “pass through”methods
currentlyused by the Departmentof Public Welfare to assure equity and
cost containment.

H. There appears to be a need for a formal evaluationsystem (meta-evalua-
tion) to monitor effectivenessof the existing evaluationreports com-
pleted by the State Departmentof Education,the State Departmentof
Public Welfare, the Office of Health Facility Complaints (Departmentof
Health). In addition,some determinationshould be made regardingthe
consequencesof deficiencies.

I. Defining inputs by regulatorymeasures does not insure appropriateout-
-

puts/outcomes. There should be more attentionpaid to outcomemeasures
at the individuallevel and systems level.
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J With movement of multiply-handicappedresidentsfrom state hospitalsto
comnunity services,attentionmust be paid to convertingexisting build-
ings into barrier free environments.

I PLANNINGAT THE INDIVIDUALLEVEL

A. IndividualAssessment I

1. Adequacy of screening,diagnosis,and assessmentof individualsin
state hospitals,communityresidentialfacilities,developmental
achievementcenters, and public schools.

2. Limitationsof state tracking systems for individuals(e.g., response
rate, reliability,and validitymeasures).

B. IndividualProgram Plans (IPPs)

1. Face validity of IPPs in terms of items included and completeness
of forms.

2. Content validity of IPPs in terms of assuring that the program
matches individualneeds and assessmentof needs.

c Discharge Planning

1. Adequacy of discharge planning process and involvementof resident
and family.

2. Do discharge plans specify appropriateresidentialday programs, and
support services needed by client rather than reflect only the avail-
able services?

3. Is the 60-day follow-up or post placementassessmenta benchmarkof
appropriatenessof placement?

D. There is constant concern for active treatmentin all types of residen-
tial and day programs.

1. How can the gaps in informationdisseminationabout curriculummater-
ials and behavioraltechnologiesbe closed?

E. Planning for special populations.

1. Medically fragile people.

2. People with behavior probl~s.

3. Severely/profoundlyretarded people with

F. Placements.

1. Reductionof inappropriateplacementsto

multiple handicaps.

nursing homes, etc.

2. Post institutionalplacements--will mortality rates increasefor
residentswho have lived most of their l i institutions?
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G. The role of the court appointedmonitor.

1. Monitoringpsychotropicdrug use in state hospitals.

2. Monitoringthe use of mechanicalrestraints,separation,and
seclusion.

3. The lack of monitoringfor these practices in communitysettings.

H. Reductionof admissionand readmissionrates.

1. Examine appropri’atenessof court cormnitmentsand provide informa-
tion to county judges about the Welsch v. Noot Consent terms.

2. Interventionmethods for preventingadmissions/readmissionsdue to
behaviorproblems.
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